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TUPE GUIDANCE NOTE – CONTRACTED OUT SERVICES
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A Relevant Transfer

Where a business is sold to another person and retains its identity, there is a “relevant transfer” under the TUPE Regulations.  

The TUPE Regulations also apply in contracting out situations as follows:

· Where activities cease to be carried out by a client on his own behalf and are carried out instead by a contractor (Contracting out)

· Where activities cease to be carried out by a contractor on a client’s behalf and are carried out instead by a subsequent contractor(Re-contracting)

· Where activities cease to be carried out by a contract or a subsequent contractor on a client’s behalf and are carried out instead by the Client on his own behalf (Contracting in)

In contracting situations there will be a relevant transfer where immediately before the change, there is an organised grouping of employees situated in Great Britain which has as its principal purpose the carrying out of the activities concerned on behalf of the Client.  It does not apply to one-off projects (such as the organisation of a single event).

However, it will apply to services such as marketing, catering or cleaning are contracted out where there are dedicated teams of employees providing the services.  There is no exception for professional services.

Effect of a Relevant Transfer

The key impacts of a relevant transfer for the current provider of services (Transferor) and the new provider (Transferee) are as follows:

1. The contracts of employment of employees employed in the business immediately before the transfer automatically transfer to the Transferee, together with all of their contractual rights and liabilities (save certain rights in relation to occupational pension schemes)

2. Any dismissal of employees by either the Transferee or Transferor in connection with the transfer will be automatically unfair, unless it can be established that the dismissals were for an economic, technical or organisational reason entailing changes in the workforce, in which case the fairness of those dismissals will be decided on the usual unfair dismissal test and the employee would need to satisfy certain qualifying conditions (for example a minimum of 12 months continuous employment).

3. Any change to the employees’ terms and conditions will be invalid if it is for a reason connected with the transfer, even if it is agreed with the employees, unless it is for an economic, technical or organisational reason entailing changes in the number or function of the work-force.

4. If a fundamental change to the contract is made as a result of the transfer, an employee may leave and claim constructive dismissal.  It would then be for an Employment Tribunal to decide whether the dismissal was unfair.

5. Anything done in respect of the employees by the Transferor before the transfer will be deemed to have been done by the Transferee.  The Transferee may therefore become liable for claims for race, sex or disability discrimination as well as claims for personal injury.  

6. In relation to pensions, liabilities to make contributions to personal pension schemes will transfer.  Rights in relation to old age, invalidity and survivors in an occupational pension scheme will not transfer.  However, if the Transferor provides employees with membership of an occupational pension scheme, there is an obligation on the Transferee to provide a substitute scheme.  The minimum substitute scheme is a stakeholder scheme in which the Transferee matches employee contributions up to 6% of salary. 
Information and Consultation
The Transferee and Transferor must provide appropriate representatives of their affected employees with the following information:

· The fact that the transfer is to take place, when approximately it is to take place, and the reasons for it.
· The legal, economic and social implications of the transfer for the affected employees  (This covers issues such as the impact of the sale on their terms and conditions or continuity of employment, pay, prospects, loss of pension rights etc).
· The measures which the Transferor envisages it will, in connection with the transfer, take in relation to those employees or, if they envisage that no measures will be taken, that fact. 
· The measures which the Transferee envisages it will take, in connection with the transfer, in relation to the employees who transfer, or if they envisage that no measures will be taken, that fact. 
The Transferee will be obliged to inform the Transferor in writing of any measures which it envisages it will take in relation to any affected employees.
Measures for the purposes of this duty to inform include changes to terms and conditions, re-grading or other restructures or the declaration of redundancies.
Once the above information has been provided to the representatives, both the Transferor and the Transferee have a duty to consult with representatives of their employees if measures are to be taken in relation to their employees.  Consultation must take place with a view to seeking the representatives’ agreement upon the measures to be taken and must involve considering any representations made and replying to such representations made (preferably in writing) stating, in the event that the representations are rejected, why this is the case. 

It should be noted that both the Transferor and Transferee have an obligation to inform and (where appropriate) consult appropriate representatives of their affected employees who are not transferring employees, but who will nevertheless be affected by the transfer.  

When to consult?

There is no specific timescale over which this period of information and consultation must take place, although information must be provided “long enough before the transfer to enable consultations to take place.”  It is recommended that at least 30 days should be allowed for this consultation process, if possible.  On a practical note, the duty to consult cannot properly begin until the above information has been supplied in writing.

What is the penalty for failing to comply with the duties to inform and consult?  

Where an employer has failed to comply with the requirement to inform and consult, a complaint may be presented to an Employment Tribunal by the appropriate representatives or the affected employees, depending upon the nature of the complaint.  If the Employment Tribunal declares that the complaint is well founded, it may order the payment of appropriate compensation to the affected employees up to a maximum of 13 weeks’ pay for each employee.   Recent case law suggests that the award is penal rather than compensatory and that the Tribunal should award 13 weeks pay for each affected employee unless there is good reason not to.  

The Transferee and Transferor are jointly and severally liable for any liability arising from the failure of either party in its duties to inform and consult appropriate representatives.  

Protection for representatives

Appropriate representatives are also given rights and protection.  These rights consist of the right not to be subjected to any detriment as a consequence of a position as an employee representative or of performing the functions of a representative or, standing as a candidate for election.  Protection is also provided in the form of the right to complain of unfair dismissal if the principal reason for the dismissal is that an employee performs or proposed to perform any functions or activity as an employee representative or candidate for election.  Any such dismissal is automatically unfair.

Furthermore, protection is available for those employees who vote in the elections for employee representatives.  If they are dismissed for taking part in such an election, that will automatically constitute unfair dismissal.   Equally, an employee may bring a tribunal complaint if he or she has been subject to a detriment for taking part in the election.

Finally, employee representatives are entitled to a statutory right to reasonable time off work for training to perform their functions as representatives.                      

Collective Agreements

Where the Transferor recognises an independent trade union, in relation to the employees who transfer the Transferee will be deemed to have accorded recognition provided that the transferred undertaking maintains a separate identity.

Employee Liability Information
The Transferor is required to provide the Transferee (at least 14 days in advance of the transfer) with certain basic information about its transferring employees:

7. Identity and age of employees

8. Particulars of employment that an employer is obliged to give to each employee pursuant to Section 1 of the Employment Rights Act 1996

9. Details of any disciplinary action taken against employees or grievance action taken by employees within the previous 2 years in circumstances where the statutory dispute resolution Regulations apply

10. Information of any Court or Tribunal claim brought by an employee in the previous 2 years or which the Transferor has reasonable grounds to believe an employee may bring.

11. Information of any collective agreement.
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